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BIRMINGHAM CITY COUNCIL 
REGULATION AND ENFORCEMENT 

ENFORCEMENT POLICY 

1 INTRODUCTION 

 

1.1 The Regulatory Enforcement and Sanctions Act 2008 established The Local Better 

Regulation Office (LBRO).  Over time this has evolved into Office for Product 

Safety and Standards (OPSS) and works with local authorities and others to take 

forward its responsibilities, including Primary Authority and Better Business for All.   

It is part of the Department for Business and Trade.  The Act also imposed upon 

Regulation and Enforcement a duty to:  

 

(a) have regard to any guidance given to a Local Authority by OPSS,  

(b) a duty to comply with guidance where we are directed to do so by OPSS, and 

(c) a duty to have regard to any list of enforcement priorities published by OPSS.  

We are committed to doing so. 

1.2 The Regulators Code (RC) provides a set of principles for Regulators to consider. 

 

(a) Regulators should carry out their activities in a way that supports those they 

regulate to comply and grow. 

(b) Regulators should provide simple and straightforward ways to engage with 

those they regulate and hear their views. 

(c) 
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and waste enforcement.  We have had regard to the RC in the 

preparation of this policy. 

 

2 WHAT THIS POLICY IS FOR 

 

1.8 Regulation and Enforcement’s primary function is to achieve regulatory 

compliance in order to protect the public, legitimate business, the environment and 

groups such as consumers, workers and tenants.  However, we reserve the right 

to take enforcement action in some cases after compliance has been achieved if 

it is in the public interest to do so. 

 

1.9 We recognise that prevention is better than cure, but where it becomes necessary 

to take formal enforcement action against a business, or member of the public, we 

will do so.  There are a wide range of tools available to us as an enforcement 

agency.  The actions we may take include: 

 

(a) 
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1.11 If you are a business operating in more than one local authority and you have 

chosen to have a registered Primary Authority Partnership under the RES Act we 

will, where required, comply with the agreement provisions for enforcement and 

notify your Primary Authority of the enforcement action we propose to take.  We 

may under that Act also refer the matter to RD if appropriate. 

 

1.12 This policy is intended to provide guidance for enforcement officers, businesses, 

consumers and the public. 

 

3 SCOPE OF THE POLICY 

 

3.1 This Policy, where appropriate, applies to the legislation delegated to Regulation 

and Enforcement and enforced by authorised officers with delegated enforcement 

powers.  These delegated powers are listed and reproduced within the Council’s 

constitution.  These can be found at:  

 https://www.birmingham.gov.uk/info/50068/how_the_council_works/283/the_city_

councils_constitution 

/info/50068/how_the_council_works/283/the_city_councils_constitution
/info/50068/how_the_council_works/283/the_city_councils_constitution
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3.5 By this document Regulation and Enforcement intends to enable enforcement 

officers to interpret and apply relevant legal requirements and enforcement policies 

fairly and consistently between like-regulated entities in similar situations.  

Regulation and enforcement also aims to ensure that its own enforcement officers 

interpret and apply their legal requirements and enforcement policies consistently 

and fairly. 

3.6 In certain circumstances we will seek to raise awareness and increase compliance 

levels by publicising unlawful trade practices or criminal activity.  Where 

appropriate the results of specific court cases may also be published.  Court results 

are placed on our website on the Traders Prosecuted page, which can be found 

at: https://www.birmingham.gov.uk/traders 

 

4 HOW TO OBTAIN A COPY OF THE POLICY OR MAKE COMMENTS 

 

http://www.birmingham.gov.uk/regulatoryenforcementpolicy
mailto:EH@birmingham.gov.uk
mailto:tradingstandards@birmingham.gov.uk
mailto:licensing@birmingham.gov.uk
mailto:PRS@birmingham.gov.uk
mailto:pl@birmingham.gov.uk
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5 OUR APPROACH 

 

5.1 Our principles are informed by a number of codes of practice and statute as well 
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significance in making the decision to take formal action.  This may include actual 

or potential harm or loss or the impact on the well-being of individuals or potential 

or actual harm to communities or the environment. 

 

5.8 Where possible, we will endeavour to ensure that those regulated can seek advice 

from the service about potential non-compliance without automatically triggering 

enforcement action.  Each matter will be considered on its own merits and will 

determine the action by the service. 

5.9 Birmingham City Council is a public authority for the purposes of the Human Rights 

Act 1998.  We will, therefore, apply the principles of the European Convention for 

the Protection of Human Rights and Fundamental Freedoms. 

5.10 All enforcement activities, including investigations and formal actions, will always 

be conducted in compliance with the statutory powers of the officer and all other 

relevant legislation, including but not limited to the Police and Criminal Evidence 

Act 1984, the Criminal Procedure and Investigations Act 1996, the Human Rights 

Act 1998, the Regulation of Investigatory Powers Act 2000 and the Criminal Justice 

and Police Act 2001, and in accordance with any formal procedures and codes of 

practice made under this legislation in so far as they relate to enforcement powers 

and responsibilities. 

5.11 This Policy helps to promote efficient and effective approaches to regulatory 

inspection and enforcement, which improve regulatory outcomes without imposing 

unnecessary burdens.  This is in accordance with the Code.  In certain instances, 

we may conclude that a provision in the Code is either not relevant or is outweighed 

by another provision.  We will ensure that any decision to depart from the Code 

will be properly reasoned, based on material evidence and documented. 

 

6. NOTIFYING ALLEGED OFFENDERS 

6.1 If we receive information (for example from a complainant) that may lead to formal 

enforcement action against a business or individual we will notify that business or 

individual as soon as is practicable of any intended enforcement action, unless this 

could impede an investigation or pose a safety risk to those concerned or the 

general public. 

6.2 During the progression of enforcement investigations/actions, business proprietors 

or individuals and witnesses will be kept informed of progress.  Confidentiality will 

be maintained and personal information about individuals will only be released to 

a Court when required and/or in accordance with the Data Protection Act 2018. 

 

7. ENFORCEMENT ACTION 
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7.1 An Overview of the enforcement actions available 

  

7.1.1 There are a large number of potential enforcement options.  The level of the action 

taken varies from no action through to proceedings in Court.  Examples of the main 

types of action that may be considered are shown below: 

(a) No action. 

(b) Informal Action and Advice. 

(c) Fixed Penalty Notices. 

(d) Penalty Charge Notices. 

(e) Formal Notice 

(f) Formal Order. 

(g) Forfeiture Proceedings. 

(h) Seizure of goods/equipment. 

(i) Injunctive Actions and other Civil Sanctions. 

(j) Public Space Protection Order 

(k) Refusal/Suspension/Revocation of a licence (including with immediate 

effect). 

(l) Simple Caution. 

(m) Civil Penalty 

(n) Prosecution. 

(o) Proceeds of Crime Applications. 

 

7.1.2 The order in which the enforcement actions are listed above is not necessarily in 

absolute order of escalating seriousness relative to each other.  Regulation and 

Enforcement reserves the right to escalate its level of enforcement action, having 

regard to the criteria in paragraph 7.2 of this policy. 

 

7.2 Deciding what level of action is approprcpn 
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(f) Codes of Practice. 

(g) Any legal advice. 

(h) 
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7.4 Informal Action and Advice 

7.4.1 For minor breaches of the law we may give verbal or written advice.  We will clearly 

identify any contraventions of the law and give advice on how to put them right, 

including a deadline by which this must be done.  The time allowed will be 

reasonable and take into account the seriousness of the contravention and the 

implications of the non-compliance. 

7.4.2 Sometimes we will advise offenders about ‘good practice’ but we will clearly 

distinguish between what they must do to comply with the law and what is advice 

only. 

7.4.3 Failure to comply could result in an escalation of enforcement action. 

 

7.5 Fixed Penalty Notices 

7.5.1 Certain offences are subject to fixed penalty notices where prescribed by 

legislation.  Where legislation permits an offence to be dealt with by way of a Fixed 

Penalty Notice (FPN), we may choose to administer a FPN on a first occasion, 

without issuing a warning.  Failure to pay the FPN may lead to a prosecution. 

 

7.6 Penalty Charge Notices 

7.6.1 Penalty Charge Notices (PCN) are prescribed by certain legislation as a method 

of enforcement by which the offender pays an amount of money to the enforcer in 

recognition of the breach.  Failure to pay the PCN will result in the offender being 

pursued in the County Court for non-payment of the debt.  A PCN does not create 

a criminal record and we may choose to issue a PCN without first issuing a 

warning. 

 

7.7 Failure to discharge a FPN and/ or a PCN 

7.7.1 A failure to pay a FPN or PCN is a material consideration for the purposes of 

deciding whether a prosecution will be taken or civil debt recovery commenced.  

7.7.2 In order to maintain the integrity of this legislative regime and adherence to relevant 

statutory Codes of Practice, Regulation and Enforcement will consider an 

escalation of enforcement action.  This will include consideration of a prosecution 

for the original offence under the primary legislation or consideration of civil action 

to recover the debt. 
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7.8 Formal Notice 

7.8.1 Certain legislation allows notices to be served requiring offenders/relevant persons 

to take specific actions or cease certain activities.  Notices may require activities 

to cease immediately where the circumstances relating to health, safety, 

environmental damage or nuisance demand.  In other circumstances, the time 

allowed will be reasonable, take into account the seriousness of the contravention, 

the implications of the non-compliance and the appeal period for that notice. 

7.8.2 All notices issued will include details of any applicable appeals procedures. 

7.8.3 Certain types of notice allow works to be carried out in default.  This means that if 

a notice is not complied with [a breach of the notice] we may carry out any 

necessary works to satisfy the requirements of the notice ourselves.  Where the 

law allows, we may then commence recovery action, through the courts, if 

necessary, against the person/business served with the notice, for any costs we 

incur in carrying out the work.  Notwithstanding the default power, non-compliance 

with notices may lead to a prosecution. 

 

7.9 Formal Order (Housing) 

7.9.1 The Housing Acts 1985 and 2004 and regulations made beneath them allows 

orders to be served in respect of private rented sector properties and in some 

cases, owner occupied premises (Housing Act 1985, Section 17). 

7.9.2 Orders are made on the relevant person/s and may require them to either take 

specific actions, cease specific actions or give the local authority management 

control of the property. 

7.9.3 All orders issued will include details of any applicable appeal rights and procedures. 

7.9.4 Certain types of order allow the local authority or it’s appointed agent to collect 

rents and/or recover the costs of management of the property (including repair, 

maintenance and other incurred costs). 

 

7.10 Forfeiture Proceedings 

7.10.1 This procedure may be used in conjunction with seizure and/or prosecution where 

there is a need to dispose of goods in order to prevent them re-entering the market 

place or being used to cause a further problem.  In appropriate circumstances, we 

will make an application for forfeiture to the Magistrates Courts. 

 

7.11 Seizure 
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7.11.1 Certain legislation enables authorised enforcement officers to seize goods, 

equipment or documents, for example, unsafe food, sound equipment that is being 

used to cause a statutory noise nuisance, unsafe products or any goods that may 

be required as evidence for possible future court proceedings.  When we seize 

goods we will give the person from whom the goods are taken an appropriate 

receipt and details of any applicable appeals and/or property return procedures. 

 

7.12 Injunctive Actions and Other Civil Sanctions 

7.12.1 In certain circumstances, for example, where offenders are repeatedly found guilty 

of similar offences or where it is considered that injunctive action is the most 

appropriate course of enforcement, then such actions may be used to deal with 

offenders, dangerous circumstances, or consumer/environmental/public health 

detriment. 

7.12.2 Action under the Enterprise Act 2002- proceedings may be brought where an 

individual or organisation has acted in breach of community or domestic legislation 

with the effect of harming the collective interests of consumers.  In most 

circumstances action will be considered where there have been persistent 

breaches or where there is significant consumer detriment.  Action can range from: 

(a) Informal undertakings. 

(b) Formal undertakings. 

(c) Interim Orders. 

(d) Court Orders. 

(e) Contempt Proceedings. 

 

7.12.3 In certain circumstances Community Protection Notices (CPN’s) or Criminal 

Behaviour Orders (CBO’s) can be issued and obtained in respect of anti-social 

behaviour. 

7.12.4 Where the non-compliance under investigation amounts to anti-social behaviour 

such as persistent targeting of an individual or a group of individuals in a particular 

area, or activity that is deemed detrimental to quality of life, a CPN or CBO may be 

sought or issued to stop the activity.   

 

7.13 Public Space Protection Orders 

7.13.1Public Space Protection Orders are used, following consultation, to prohibit certain 

activities within identified public places or requires specified things to be done by 

persons carrying on specified activities in that area. 
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(i) activities carried on in a public place within the authority’s area have had a 

detrimental effect on the quality of life of those in the locality; and 

(ii) it is likely that activities will be carried on in a public place within that area and 

that they will have such an effect. 

A PSPO provides for restrictions to be placed on behaviour that apply to everyone 

in that locality (with the possible use of exemptions). Breach of a PSPO without a 

reasonable excuse is an offence. 

 

7.14 Suspension and Revocation of a Licence 

 

7.14.1 Hackney Carriage and Private Hire Drivers – the grounds for refusing to renew 

a licence, or for suspending or revoking a licence, are based on whether the driver 

has: 

(i) Been convicted of an offence involving dishonesty, indecency, drugs or 

violence; 

(ii) Been convicted of an offence under the Local Government 

(Miscellaneous Provisions) Act 1976; 

(iii) Failed to comply with a requirement of the Local Government 

(Miscellaneous Provisions) Act 1976; or 

(iv) Any other reasonable cause. 

 

7.14.2 A Hackney Carriage or Private Hire Drivers’ licence may also be suspended or 

revoked with immediate effect if such a decision is deemed necessary in the 

interests of public safety. No conviction is required for this action to be taken. 

Matters will be considered on the Civil Standard of proof – on the balance of 

probability. 

 

7.14.3 Premises Licences (Licensing Act 2003) – where a review of a Premises 

Licence is sought under Section 51 of the Act the options available to the Licensing 

and Public Protection Committee are: 

(a) Modification of the conditions of the Licence. 

(b) Exclusion of licensable activity from the scope of the Licence. 

(c) Removal of the Designated Premises Supervisor. 

(d) Suspension of the Licence for a period not exceeding three months. 

(e) Revocation of the Licence. 
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(f) Issue of a Warning Letter. 

(g) No action. 

 

7.14.4 Premises Licences (Gambling Act 2005) – where a review of a Premises 

Licence is sought under Section 202 of the Act, the options available to the 

Licensing and Public Protection Committee are: 

(a) Revocation of the Licence. 

(b) Suspension of the Licence for a specified period not exceeding three 

months. 

(c) Exclusion of a condition attached to the Licence, under Section 168, or 

removal or amendment of an exclusion. 

(d) Additions, removal or amendment of a condition under Section 169. 

 

7.14.5 General Licensing – where there is a breach of condition of Licence or Permit, 

upon hearing evidence, the Licensing Committee has the power to suspend, 

revoke or refuse to renew the Licence/Permit subject to the provisions of the 

legislation. 

7.14.6 Correctional Training Courses – where a driver of a hackney carriage or a 

private hire vehicle has committed an offence that would be considered suitable 

for disposal by way of administering a Simple Caution or a FPN, we may in 

appropriate circumstances offer the driver the opportunity of attending a 

correctional training course at the driver’s expense as an alternative to receiving 

the Simple Caution or FPN.  The acceptance of a training course will not be cited 
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with current Guidelines, including the Director’s Guidance on Charging issued by 

the Director of Public Prosecutions under section 37A of the Police and Criminal 

Evidence Act 1984. 

7.15.2 A Simple Caution is an admission of guilt, but is not a form of sentence, nor is it a 

criminal conviction. 

7.15.3 For a Simple Caution to be issued a number of criteria must be satisfied: 

(a) Sufficient evidence must be available to prove the case. 

(b) The offender must admit the offence. 

(c) It must be in the public interest to use a Simple Caution. 

(d) The offender must be 18 years or over. 

 

7.15.4 We will also take into account whether the offender has received a simple caution 

within the last 2 years when determining whether a simple caution is appropriate 

for any subsequent offending. 

7.15.5 If during the time the Simple Caution is in force the offender pleads guilty to, or is 

found guilty of, committing another offence anywhere in England and Wales, the 

Caution may be cited in court, and this may influence the severity of the sentence 

that the court imposes. 

7.15.6 The refusal of an offender to be cautioned does not preclude the matter being 

passed for prosecution.  In fact, any such failure will be a material consideration 

when deciding whether the offender should then be prosecuted for that offence. 

7.15.7 We take the view that offences of selling age restricted products to minors and 

other vulnerable persons have such a serious and adverse impact on the safety 

and wellbeing of the community that our presumption will always be to deal with 

them by way of formal action, meaning simple caution or prosecution and/or 

licence reviews.  Where a sale of alcohol is made by someone who is not a 

personal licence holder, consideration will be given to administering a simple 

caution for a first offence. 

7.15.8 Where a sale of alcohol is made by someone who is a personal licence holder, 

consideration will be given to dealing with the case by way of prosecution for a first 

offence.  In every case we will consider the individual circumstances before making 

our decision. 

 

7.16 Civil Penalty 

7.16.1 The Housing and Planning Act 2016 section 126 and Schedule 9 amended the 

Housing Act 2004 and introduced the ability for Local Housing Authorities to allow 

financial penalties (civil penalties) of up to £30,000 per offence to be imposed as 



 Page 16 of 45 
 

 

 

OFFICIAL 

an alternative to prosecution.  The policy applies to civil penalties under the 

following legislation: 

 

¶ Section 30 Housing Act 2004  (failure to comply with an improvement notice); 

¶ Section 72 Housing Act 2004 (offences in relation to licensing of Houses in 

Multiple Occupation); 

¶ Section 95 Housing Act 2004 (offences in relation to licensing of houses under 

Part 3 of the Act); 

¶ Section 139 Housing Act 2004 (failure to comply with an overcrowding 

notice); 

¶ Section 234 Housing Act 2004 (failure to comply with management 

https://www.cps.gov.uk/publication/code-crown-prosecutors
https://www.cps.gov.uk/publication/code-crown-prosecutors


https://www.bristol.gov.uk/files/documents/4145-tenant-fees-act-penalty-notice-policy/file
https://www.bristol.gov.uk/files/documents/4145-tenant-fees-act-penalty-notice-policy/file
http://birmingham.gov.uk/regulatoryenforcementpolicy
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7.17.3 The Code for Crown Prosecutors is a public document that sets out the general 

principles to follow when decisions are made in respect of prosecuting cases. For 

a copy of the Code for Crown Prosecutors visit:  

7.17.4 

http://www.birmingham.gov.uk/traders-prosecuted
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8.4.1 Appeals through the Councilôs Corporate Complaints Procedure.  The 

Council has a corporate comments, compliments and complaints procedure.  The 

procedure can be view at: 

https://www.birmingham.gov.uk/info/50172/comments_compliments_and 

complaints) 

 

8.4.2 The Council encourages any person who has a problem with a service they 

receive, due to a failure in the service, to report it. However, where a report is 

/info/50172/comments_compliments_and%20complaints).
/info/50172/comments_compliments_and%20complaints).
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1. You are a business operating in more than one Local Authority and you have 

chosen to have a registered Primary Authority Partnership under the RES Act; 

and 

 

2. The enforcement action we propose to take is covered by the definition of 

enforcement action for the purposes of Part 2 of the RES Act. 
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when considering the public interest test, the consequences for those affected by 

the offence, and any views expressed by those affected will, where appropriate, 

be taken into account when making enforcement decisions. 

 

12. PROTECTION OF HUMAN RIGHTS 

12.1 

http://birmingham.gov.uk/regulatoryenforcementpolicy
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APPENDIX 1 

RISK MATRIX FOR REGULATION AND ENFORCEMENT - ENFORCEMENT POLICY 

                 

REGULATION AND ENFORCEMENT 

ACTIVITY 

ACTIVITY SCORE 

Does the activity involve breaches of criminal 

legislation? 

YES – continue to matrix.  

 NO – then this matrix is not an appropriate method for decision making in 

relation to the matter. 

 

 

People are safe and their wellbeing and 

safety are assured 

No safety or health and wellbeing implications. 0 

 Limited possibility of risk to safety and wellbeing. 1 
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People are safe and their wellbeing and 

safety are assured 

No safety or health and wellbeing implications. 0 

 All of the legitimate business sector will be affected. 3 

Direct or indirect economic implications 

to consumers or the wider public 

No economic loss to consumers or the wider public. 0 

 The economic loss was very small (or was likely to be very small) or to a 

small group of individuals and the amount of economic loss was very small (or 

was likely to be very small). 

1 

 The economic loss was restricted (or was likely to be restricted) to a group of 

individuals and the amount of economic loss was limited (or was likely to be 

limited). 

2 

 Higher level of economic loss to an individual or the economic loss or the 

probability of such or the amount of economic loss could have potentially 

affected a higher number of consumers or the wider public. 

3 

Reputation (risk to the local authoritiesô 

reputation) in taking no action 

No reputational risk. 0 

 Low reputational risk. 1 

 Medium reputational risk. 2 

 High reputational risk. 3 
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People are safe and their wellbeing and 

safety are assured 

No safety or health and wellbeing implications. 0 

Likelihood that the infringing activity 

could have been easily ascertained (for 

example: the size of the business may be 

a factor when making this assessment or 

using a reasonable test; the persons 

should have known it was wrong or 

information could be readily discovered 

online. 

Very difficult to ascertain. 0 

 Difficult to ascertain. 1 

 Could be ascertained with a limited amount of activity on behalf of the 

business. 

2 

 Easy to ascertain even with limited knowledge of the subject area. 3 

Has the defendant taken reasonable 

precautions and due diligence in the 

circumstances to prevent the activity from 

occurring? 

Not applicable. 0 

 High level of precautions, training and systems in place and followed the 

systems. 

1 

 Some precautions and systems in place and followed but not comprehensive. 2 

 No training and systems in place or followed. 3 
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People are safe and their wellbeing and 

safety are assured 

No safety or health and wellbeing implications. 0 

What is the history of the defendant in 

relation to regulatory compliance? 

 

(The local or national position of a 

defendant can be taken if appropriate. 

Considerations of 
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Institution of criminal proceedings will only be formally recommended to the relevant Council Director where the Council’s Legal 

Services or Head of Service within Regulation and Enforcement have authorised progression. 
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• The seriousness of the offence  

• The culpability and track record of the offender  

• The harm caused to the tenant/s 

• Punishment of the offender  

• Deterring the offender from repeating the offence  

• Deterring others from committing similar offences  

• Removing any financial benefit the offender may have obtained as a result of  

committing the offence. 

 

5. Level of penalty charge  

 

5.1 The Council has the power to impose a civil penalty charge of up to £30,000 for 

each offence.  The maximum amount will be reserved for the very worst offences.  

The actual amount levied in any particular case will reflect the seriousness of the 

offence, as well as taking into account the landlord's previous record of offending. 

 

5.2 The table below details the starting level of a civil penalty for offences ranging from 

moderate to very severe.  

 

Seriousness of the offence Starting level 

Mild £2500 

Moderate £7500 

Serious £12500 

Very serious £17500 

Severe £22500 

 

5.3 The Council has the right at any time to withdraw a Notice of Intent or Final Notice 

and reduce the amount specified in a Notice of Intent or Final Notice. 

 

6. Imposing a civil penalty 

 

6.1 The Council must be satisfied there is sufficient evidence to provide a realistic 

prospect of conviction against the landlord and that the public interest will be 

served by imposing a civil penalty. 

 

6.2 The following questions will be considered: 

 

• Does the Council have sufficient evidence to prove beyond reasonable doubt  

that the offence was committed by the landlord in question?  

• Is the public interest properly served by imposing a civil penalty on the landlord 

in respect of the offence?  

• Has the evidence been reviewed by a relevant Service Manager or above? 
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• Are there any reasons why a prosecution may be more appropriate than a civil 

penalty?  

 

6.3 If the offence is particularly serious and the landlord has committed similar offences 

in the past, a banning order will be considered as an alternative to a civil penalty. 

 

 

7. Setting civil penalties 

 

7.1 Where a landlord has committed multiple offences and a civil penalty could be 

imposed for each one, consideration will be given to whether it is just and 

proportionate to impose a penalty for each offence. 

 

7.2 When calculating the civil penalty amounts for multiple offences, there will be an 

inevitable cumulative effect. Care will be taken to ensure the total amount being 

imposed is just and proportionate to the offences involved. 

 

7.3 Ultimately the level of penalty will be such that the offender does not benefit as a 

result of committing an offence. 

 

 

 

8.0 Determining the Civil Penalty amount 

 

8.1 This process is broken down into six stages: 

 

• Stage 1 determines the seriousness of the offence to identify a starting level 

of the penalty. 

 

• Stage 2 determines aggravating factors such as culpability and the track 

record of the offender. 

 

• Stage 3 determines whether there are any mitigating factors to reduce the 

penalty.  

 

• Stage 4 considers the financial benefit gained by committing the offence and 

takes this into account. 

 

• Stage 5 provides how much may be added to the penalty amount for licensing 

offences as a result of the landlord's income. 

 

• Stage 6 reviews the penalty amount to ensure it is proportionate – the total 

amount at this stage cannot go above £30,000. 
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9. Stages to be completed when deciding the amount of a financial penalty 

under the Housing Act 2004 

 

9.1 Stage 1 - Failure to comply with an Improvement Notice - Section 30 of the 

Housing Act   2004  

 

9.1.1 The maximum Court fine following prosecution that can be levied for failure to 

comply with an Improvement Notice is unlimited. 

 

9.1.2 An Improvement Notice served under Part 1 Housing Act 2004 specifies 

repairs/improvements that the landlord should carry out in order to address one 

or more identified Category 1 and/or Category 2 hazards in a property.  

 

9.1.3 Category 1 hazards are the most serious hazards, judged to have the highest risk 

of harm to the occupiers.  The Council has a duty under section 5 of the Housing 

Act 2004  to take appropriate action where a dwelling is found to have one or 

more Category 1 hazards present.  

 

9.1.4 In most cases, the service of an Improvement Notice will have followed an 

informal stage, where the landlord had been given the opportunity to carry out 

improvements without the need for formal action. In such cases, an identified 

failure to comply with an Improvement Notice will represent a continued failure 

on the part of the landlord to deal appropriately with one or more significant 

hazards affecting the occupier/s of the property.  

 

9.1.5 The Council 
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9.2.1.2 Under Part 2 Housing Act 2004, it is an offence to operate an HMO without a 

licence. The Council has two HMO licensing schemes, mandatory and an 

additional scheme. The mandatory scheme applies to HMOs occupied by 5 or 

more persons and such HMOs will require an HMO licence.  

 

9.2.1.3 The Council has exercised the power under Section 56 Housing Act 2004 and 

designated the whole of the city as an Area for Additional Licensing.  The 

designation came into force on the 5th June 2023 and will expire on the 4th June 

2028 unless the Council revokes the scheme under section 60 of the Act.  

Through the additional licensing scheme the Council aims to improve the 

management of this type of housing. 

 

9.2.1.4 The additional scheme applies to HMOs in the city occupied by three or more 

persons forming two or more households sharing one or more basic amenities, 

such as a WC or kitchen.  It also includes all self-contained flats falling under the 

definition of Section 257 HMOs. 

 

9.2.1.5 HMO licensing was introduced to allow local authorities to regulate standards and 

conditions in high risk, multiply occupied residential premises. Through the 

property licence regime, local authorities ensure that the HMO has sufficient 

kitchens, baths/showers and WCs and place a limit on the number of persons 

permitted to occupy it and the licence holder is required to comply with a set of 

licence conditions.  

 

9.2.1.6 The Council views the offence of failing to license a mandatory HMO as a 

significant failing. Licensing was introduced by the Government in order to 

regulate management, conditions, standards and safety in the properties 

considered to represent the highest risk to tenants as regards such matters as 

fire safety and overcrowding. This seriousness of the offence is viewed by the 

Council as being a severe matter, attracting a financial penalty with a starting 

level of £22500.   

 

9.2.1.7 Due to lower occupancy levels within properties falling under the additional HMO 

licensing designation, the Council views the offence of failing to license as a 

lesser, but very serious offence, attracting a civil penalty with a starting level of 

£17500.   

 

9.2.2.   Failure to license a property under the Councilôs selective licensing 

scheme  ï Section 95(1) of the Housing Act 2004. 

 

9.2.2.1  The Council has exercised their powers under Section 80 Housing Act 2004 and 

has designated 25 wards of the city as an Area for Selective Licensing which 

came into force on the 5th June 2023 and will expire on the 4th June 2028 unless 

the Council revokes the scheme under section 84 of the Housing Act 2004. 
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Through the Selective Licensing scheme, the Council aims to reduce crime and 

deprivation. 

 

9.2.2.2 The Council would view the offence of failing to ensure that a rented home 

was licensed under its selective licensing scheme as a significant issue, 

meaning that the tenants and wider community are not protected by the 

additional regulatory controls afforded by licensing. 

 

9.2.2.3    This seriousness of the offence is viewed by the Council as being a serious  

matter, attracting a financial penalty with a starting level of £12500. 
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conditions, but the Council recognises that a failure to comply with certain licence 

conditions is likely to have a much bigger impact on the safety and comfort of 

residents than others. 

 

9.3.4 The table below sets out the starting point of civil penalty for failure to comply with 

the licensing conditions of the three property licensing schemes in operation in 

the city. 

 

      Starting Level  

Conditions relating to: Selective 

Licensing 

Additional 

Licensing 

Mandatory 

Licensing 

The provision of smoke alarms 

and/or other fire detection measures 

and emergency lighting 

£12500 

 

£17500 £22500 

The provision of carbon monoxide 

alarms where required 

£12500 £17500 £22500 

Safety of electrical appliances or 

installation 

£12500 £17500 £22500 

Furniture and furnishings  £12500 £17500 £22500 

Crime and/or anti-social behaviour £7500 £12500 £17500 

Occupancy levels and rooms sizes £7500 £17500 £22500 

Tenant references £2500 £2500 £2500* 

Refuse and recycling £2500 £7500 £12500 

Security £7500 £7500 £7500 
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9.4.1 The maximum Court fine following prosecution that can be levied for failure to 

comply with each individual regulation is unlimited. 

 

9.4.2 The Management of Houses in Multiple Occupation (England) Regulations 2006 

impose duties on the persons managing HMOs in respect of: 

 

• Providing information to occupiers (Regulation 3) 

• Taking safety measures, including fire safety measures (Regulation 4) 

• Maintaining the water supply and drainage (Regulation 5) 

• Supplying and maintaining gas and electricity, including having these 

services/appliances regularly inspected (Regulation 6) 

• Maintaining common parts (Regulation 7) 

• Maintaining living accommodation (Regulation 8) 

• Providing sufficient waste disposal facilities (Regulation 9) 

 

9.4.3 The Licensing and Management of Houses in Multiple Occupation (Additional 

Provisions) (England) Regulations 2007 impose duties on the persons managing 

HMOs as defined by Section 257 Housing Act 2004 in respect of: 

 

• Providing information to occupiers (Regulation 4) 

• Taking safety measures, including fire safety measures (Regulation 5) 

• Maintaining the water supply and drainage (Regulation 6) 

• Supplying and maintaining gas and electricity, including having these   

services/appliances regularly inspected (Regulation 7) 

• Maintaining common parts (Regulation 8) 

• Maintaining living accommodation (Regulation 9) 

• Providing sufficient waste disposal facilities (Regulation 10) 

 

9.4.4 The Council will consider any duty imposed by the Regulations to maintain or keep 

in repair as requiring a standard of maintenance or repair that is reasonable in the 

circumstances, taking account of the age, character and prospective life of the 

house and the locality in which it is situated. 

 

9.4.5 It is important that the manager of an HMO complies with all regulations, but the 

Council recognises that a failure to comply with certain regulations is likely to have 

a much bigger impact on the safety and comfort of residents than others.  

 

9.4.6  The table below sets out the starting point of civil penalty for failure to comply with 

each of the regulations with properties falling under the additional and mandatory 

HMO licensing schemes. 
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   Starting Level 

Regulation Additional 

Licensing 

Mandatory 

Licensing 

Failure to comply with the duty of manager 

to provide information to occupier 

£2500 £2500 

Duty of manager to take safety measures £17500 £22500 

Duty of manager to maintain water supply 

and drainage 

£17500 £22500 

Duty of manager to supply and maintain gas 

and electricity 

£17500 £22500 

Duty of manager to maintain common parts, 

fixtures, fittings and appliances 

£12500 £17500 

Duty of manager to maintain living 

accommodation 

£12500 £17500 

Duty to provide waste disposal facilities £12500 £17500 

Duty of occupiers of HMOs (see 9.4.7) £2500 £2500 

 

 

9.5    Stage 1- Regulation 10 of The Management of Houses in Multiple 

Occupation (England) Regulations 2006 and Regulation 11 of The Licensing 

and Management of Houses in Multiple Occupation (Additional Provisions) 

(England) Regulations 2007 place a duty on an occupier of the HMO to: 

 
(a) conduct themselves in a way that will not hinder or frustrate the manager in 

the performance of their duties; 

(b)  allow the manager, for any purpose connected with the carrying out of any 
duty imposed on him by the Regulations, at all reasonable times to enter 
any living accommodation or other place occupied by that person; 

(c) provide the manager, at their request, with such information as he may 
reasonably require for the purpose of carrying out any such duty; 

(d) take reasonable care to avoid causing damage to anything which the 
manager is under a duty to supply, maintain or repair under these 
Regulations; 

(e) store and dispose of litter in accordance with the arrangements made by the 
manager, and 

(f) comply with the reasonable instructions of the manager in respect of any 
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9.5.1  
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normally be set at the maximum level of £30,000 to reflect the severity of the 

offence. 
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Factor Percentage addition to starting 

penalty 
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11.3 The Council recognises that there are myriad of mitigating factors that may not 

fall into the categories in the table at 11.2.  The Council has discretion to apply 

further deductions to reflect other mitigating factors that may be put forward by 

the offender.   

 

11.4 The Council may take into account consideration of personal mitigating factors. 

Full disclosure will be required including evidence of any personal claims made.  

The Council will record the matters taken into consideration when determining 

the level of reduction in the amount of the civil penalty. 

 

 

12.0   Stage 4 ï financial benefit  

 

12.1    Each case will be determined on its own merits. Examples of potential financial  

benefits are shown in the table below. The Council will need to prove the amount 

of financial benefit the offender has obtained. If the offender does not provide 

sufficient information an estimate of the benefit can and will be made. 

 

Offence Example of potential financial benefit 

Failure to comply improvement 

notice or electrical safety regulations 

The cost of any works required for 

compliance, but which have not been 

completed. 

Offences of contravention of an 
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13.3 The Council may consider all the landlord's income throughout the duration of the 

offence when calculating a civil penalty.  This will be the weekly income, as 

declared on the tenancy agreement for the property where the offence occurred, 

or the evidence of rental income gathered at the time of the offence occurred. 

 

13.4 For property agents, the relevant income will be any fees they received for the 

management of the property, as stated on the management contract between the 

agent and the other parties to the contract. Where the fees include VAT or any 

other charges, the gross amount of the fees will be used. 

 

13.5 The Council can make a full financial assessment of a landlord's assets and any 

income they receive, not just from rental income, when calculating an appropriate 

financial penalty. The Council will consider carrying out a full financial 

investigation where it considers it is reasonable and proportionate to do so in the 

circumstances. Full financial investigations will normally only be considered for 

the more serious cases. 

 

13.6 Full disclosure and evidence of financial information will be required in order that 

an accurate portrayal can be considered. This can include: 

 

• work undertaken for the repair and maintenance of the property. 

• utilities such as electricity, gas and water. 

• services such as broadband, cleaning and gardening. 

• landlord training.  

• management fees. 

 

Offence Example of potential income benefit  

Offences in relation to licensing of 

HMOs  

Rental income whilst the HMO was operating 

unlicensed or where it was occupied by more 

than the number of persons authorised by 

the licence, the additional rental income from 

letting the property as an HMO requiring a 

licence as opposed to a non-licensable 

property, the cost of complying with any 
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13.7 In cases where the landlord is not forthcoming with this information or 

documentation, an estimate of the average weekly income will be used. It will be 

for the landlord to make representations against the estimated figure if they deem 

it to be too high. 

 

 

14.0 Stage 6 ï review of the penalty  

 

14.1 Lastly, this review stage (Stage 6) will check:  

• whether the proposed level of penalty charge is proportionate. 

• the offender should be deterred from committing further offences.  

• there should be no financial gain committing the offence. 

 

14.2 This review (Stage 6) will give the final civil penalty amount that will be imposed 

on the offender.  

 

14.3 The amount of the civil penalty imposed will never be less than it would have 

reasonably cost the landlord to comply in the first place. 
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