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1.   Preface

By Councillor Mike Olley
Chair of the Co-ordinating
Overview  and Scrutiny Committee

There can be no doubt that as Britain’s largest city, we deserve first rate squares.
The recent world cup has clearly demonstrated how the public can and want to
make the best use of these open public areas.

     Initially we anticipated a few problems getting this report due to the current
lack of co-ordination between different council departments but this problem was
overcome by the approach used by the outside consultant  - Robert A Harrision,
and I acknowledge the extensive internal partnership work involved in putting this
report together, which in my opinion is a fair and balanced view - one worthy of
much respect.

     I see this report as a way forward as we continue to develop a strategy, which
makes Birmingham an innovative, modern and forward thinking city – not only
observed by authorities in the UK but also from our European neighbours.     We
are in a continual process of learning and this report does indeed raise some
very relevant issues on how we can do things better next time round.
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11. It was agreed that the following procedure would be adopted for producing the

report:

a) Review of the contract documents with particular reference to the issues raised in

complaints/comments.

b) Interview the people making the complaints/comments

c) Interview the relevant officers involved

d) Produce the Report

INTERVIEWS

12. Interviews have been held with the following:

David Bell Birmingham Evening Mail

David Pywell Director of Transportation

Emrys Jones Director of Planning and Architecture

Jim Kelly     City Centre Management Team

Adrain Rourke Acting Head, Landscape Development, Co-ordinating Consultant

Lynne Stirling Acting Principal Landscape Architect,  Contract Administrator

Ray Powell Group Quantity Surveyor, Post contract Quantity Surveyor

Jim Quinn    Major Projects Co-ordinator, City Council Joint Lead Client Officer

Michael Delaney   Cathedral Administrator, Cathedral Joint Lead Client Officer

THE CONTRACT DOCUMENTS

13. The contract documents comprise:

Pre-Tender Health and Safety Plan

Tender Document dated September 1999

Bills of Quantities Volume 1 – General Conditions and Preliminaries

Bills of Quantities Volume 2 – Project Specification

Bills of Quantities Volume 3 – Measured Works

Masonry Specification

Schedule of Works for Restoration of Churchyard Monuments

External Lighting Specification

Irrigation System Specification Nr. 3599 (D)

Drawings
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and effort in arriving at railings that were sympathetic to the churchyard and the

various aspects of the Cathedral. It is understood that the Cathedral Architects and

Administrators are totally happy with the railings in-situ.

25. It has been suggested that the railings are considerably higher than the railings

previously in place. However photographic evidence of the railings being dismantled

during the Second World War demonstrates that there were two heights of railing.

Around the perimeter of the churchyard the railing was of a similar height to that

reinstated. The photographs also show that there were railings adjacent to the

footpaths and these were of a lower height.

26. The height of the railings re-introduced is compatible with those shown to be

previously around the perimeter of the churchyard. It should be noted that railings

have not been re-introduced adjacent to the footpaths across the churchyard.

27. In conclusion, this complaint/comment has to be discounted as a result of the

necessity to re-introduce the railings in order to qualify for lottery funding, without

which the scheme would not have been viable.

28. In addition the height of the railings can be demonstrated to be compatible with the

railings previously in place around the perimeter of the churchyard, and are

considered by the Cathedral Administrators to be totally in keeping with the

characteristics of the Cathedral.

The failure to relay the existing York stone paving slabs and the replacement with new

slabs.

29. The complaints with regard to the York stone paving slabs are that:

a) The existing York stone paving slabs should have been taken up and relaid.

b) The existing York stone paving slabs taken up were sold by the contractor who

thus made a profit which should have gone to the city council.
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argument with the contractor and consequent claims for additional cost and time

extensions.

35. The design team also obtained quotations from recognised specialist paving sub-

contractors for the taking up and re-laying of the paving slabs and it was apparent

that there was no economic advantage to be obtained from re-using the existing

paving slabs.

36. On the basis of all the above factors, and bearing in mind that as the existing slabs

were obtained and laid comparatively recently there was no heritage value in

relaying them, the decision was taken to dispose of the existing slabs and provide

new high quality York stone paving slabs.

37. In conclusion it is considered that the potential re-use of the existing slabs was

properly investigated and the decision to dispose of the existing slabs and provide

new ones was correct when all the factors were considered.

The existing York stone paving slabs taken up were sold by the contractor who thus

made a profit which should have gone to the city council.

38. Under any construction contract, unless it is stated to the contrary, any materials that

are not to be re-used become the property of the contractor and it is quite common

for the contractor to sell salvageable materials and hence make profit from the

materials.

39. The alternative is for the contract documents to state that the material becomes the

property of the employer who then has the problem of storing the material and

disposing of it itself.

40. On this contract the design team recognised that there was the potential for the

contractor to sell the York stone slabs and consequently an item was inserted in the

Bills of Quantities for the contractor to enter a credit value of the slabs.
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41. In the event the contractor priced the credit at nil. However, this does not mean that

no credit has been given by the contractor to the Employer since the credit value

could have been included in other Bills of Quantities items. It is not possible to say

categorically what credit has been given since the Employer does not have access to

the pricing strategy of the contractor. It is rumoured, however, that the contractor

received approximately £60,000 to £80,000 for the slabs. On the basis that its tender

was approximately £160,000 lower than the next lowest tenderer it does appear,

therefore, that the credit value of the slabs was taken into consideration when the

tender was prepared.

42. What also has to be considered is the risk associated with this item for the

contractor. It was possible that when the slabs were raised a considerable number of

them broke and/or were not re-useable. In addition there may have not been a

readily available market for them at the time they were taken up, involving the

contractor in storage costs until a market was available. This would also involve the

contractor in double handling the materials with consequent additional costs.

43. It is possible that the contractor has not included any credit value in the tender, and

consequently any additional sum arising from this source is additional profit.

However the contractor was taking a risk with the credit item which he was perfectly

entitled to do.

44. In conclusion it is considered that it was correct for the employer to not to take

possession of the existing paving slabs and the inclusion in the Bills of Quantities for

a credit item was the correct approach.

45. How the contractor priced the credit item was entirely at his risk. Commercially it

could have resulted in various returns for the contractor including a loss. There is no

evidence to suggest that the contractor has made excessive profits from this item,

and in addition there is no basis on which any assessment can be made with regard

to any allowance the contractor may have made elsewhere in the tender for the

credit due.
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THE FAILURE TO COMPLETE THE SCHEME WITHIN THE STATED PERIOD

The anticipated contract period.

46. The Tender documents required that the works should be carried out in two phases.

Broadly speaking these phases comprised:

a) Phase 1- All works within the boundary of the existing churchyard walls including

work on the walls and the erection of the railings.

b) Phase 2 - All works external to the churchyard.

47. The contract documents at tender stage defined the following periods within which

the works had to be completed.

Phase 1 Commence 14/02/00

Complete 26/01/01

Time for completion 347 days

Phase 2 Commence 26/01/01

Complete 28/06/01

Time for completion 153 days

Total period Phase 1 & Phase 2 499 days

Phase 1 had to be complete before the commencement of Phase 2.

The actual contract period

48. In the event the works were completed within the following time periods:

Phase 1 Commence 10/04/00

Complete 23/08/01

Time for completion 501 days

Phase 2 Commence 26/03/01

Complete 4/12/01

Time for completion 253 days
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53. During the period of the delay in gaining confirmation of the Lottery Funding, the

design team and the contractor looked at alternative methods of carrying out the

works such that hoarding off the entire area of the churchyard for the duration of

Phase 1 could be avoided. It was found that the time for completion of the works

would increase by approximately eight weeks. In addition the direct cost of the works

would increase by between £150,000 and £200,000 depending upon how the works

were phased.

54. Clearly additional funding was not available and in addition the additional time

anticipated was unacceptable. Consequently it was decided to proceed with the

scheme as tendered.

Delays to Phase 1 works

55. It can be seen from the above that Phase 1 of the works was subject to considerable

prolongation. The time taken for this phase was 501 days whereas the period

allowed in the contract 347 days. However, it is difficult to make comparisons

because, as stated above, Phase 1 and Phase 2 were overlapped and run

concurrently. This would have inevitably had an effect on the progress of the

individual phases.

56. In addition, there were no sanctions within the contract by way of damages if Phase

1 exceeded the allowable period, and consequently the overall completion of the

contract was focussed upon rather than completion of individual phases.

57. It should be recorded however that the hoarding around the churchyard were

removed in September 2001, before completion of the works and the footpath across

the churchyard was opened to pedestrians on 11 June 2001.  

Causes of delay to Phase 1 for which the contractor has entitlement to an extension of

time.

58. The only evidence available with regard to the causes of delay to Phase 1 of the

works is in a letter to the contractor dated 6 October 2001 from the contract
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administrator, and the Time Extension Order dated 10 November 2001. These

documents confirm that as well as the delay of eight weeks at the commencement of

the contract, further extensions of time amounting to four weeks five days had been

awarded. This award was stated to be for:

a) Revisions to the lighting package resulting from the necessity for the cost of the

package to come within the budgeted costs. Ten days extension of time was

awarded for this occurrence.

b) Additional work on the boundary walls. Ten days extension of time was awarded

for this occurrence.

c) Soft spots, capping of crypts, diversion of services, conservation works and

construction of a new wall. No specific extension of time was allocated to each of

these occurrences.

d) Inclement weather. No specific time was allocated to this occurrence.

59. On the basis that a) and b) carried awards of twenty days extension of time and the

total additional extension of time was four weeks five days, c) and d) contributed 13

days extension of time.

60. From experience all the factors listed above as contributing to the extension of time

are fairly common unpredictable events occurring within construction contracts and

the overrun resulting from this is not considered to be exceptional. Consequently it

would be difficult if not impossible to make allowance for such occurrences within the

prescribed contract period such that overruns could be avoided.

Causes of delay to Phase 1 for which the contractor does not have entitlement to an

extension of time.

61. The letter from the contract administrator dated 6 October 2001 also identifies other

delays for which the contractor is culpable and consequently no extension of time is

applicable, as follows:

a) Poor quality of lighting columns and the failure of the supplier to adhere to the

drawings and specification.

b) Poor quality of the fencing delivered to site.

c) Slow progress in the installation of electricity cables etc.
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62. The quality of equipment supplied by the contractor will be discussed later in this

report.

Causes of delay to Phase 2 for which the contractor has entitlement to an extension of

time.

63. The only evidence available with regard to the causes of delay to Phase 2 of the

works is Time Extension Order dated 10 November 2001. This order gave the

contractor an extension of time of three weeks due to the failure of Bryants to

remove their hoarding from Temple Row which prevented access to part of the

phase 2 works.

64. The Pre-Tender Health and Safety Plan identified other contracts adjacent to

Cathedral Square which would be ongoing during the Cathedral Square contract

period. The Health and Safety plan identifies two building projects but does not

identify the “Bryant” contract. In the event several additional building contracts

adjacent to Cathedral Square commenced during the period as well as a

considerable number of utilities works.

65. It would appear that the Cathedral Square refurbishment was a catalyst for the

commencement of various developments around the square, all of which had

planning permission but had delayed commencement. It is understood that the

Bryant development fell into this category.

66. Consequently at tender stage it was not possible to foresee any delay or disruption

emanating from this project but it was almost inevitable that as a result of this

development and the additional works taking place in the vicinity some delay would

occur.

Overall delay to the completion of the contract.

67. It can be deduced from the above that the overall completion of the project was

delayed from 28 June 2001 to 4 December 2001, giving a total delay of twenty two
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weeks five days. However, extensions of time of only fifteen weeks five days were

granted. Consequently there is delay of seven weeks for which the contractor has

culpability.

68. Other than the reasons stated above there appears to be no other reasons for the

late completion of the project.

Liquidated damages for delay

69. The contract sets out a sum of money per day for liquidated damages if the

contractor is late in the completion of the contract due to reasons for which he has

culpability. In this case the sum per day is £220.00, and consequently the contractor

has a current liability of £10,780.00 in liquidated damages and it is understood that

this sum is currently being withheld from payments being made to the contractor.

70. The liquidated damages had been calculated in advance and inserted in the tender

documents. The damages were calculated on the basis of the staff the Employer

anticipated being engaged in the administration of the contract. It is considered that

the sum of £220.00 per day calculated is insufficient to cover the Employer’s

damages if delay occurs. The calculation of the liquidated damages has been

reviewed and the daily cost of supervision does appear to have been considerably

underestimated. It is considered that for a project of this nature a full time

supervisory team should have been envisaged rather than the part-time input on

which the liquidated damages was calculated.

71. Although liquidated damages cannot be a penalty, and should be a genuine pre-

estimate of the damages that would be incurred if delay occurs, it is considered that

the sum of £220.00 per day is not only unreasonably low, but also fails to provide the

contractor with any stimulus to speed up the works to ensure completion on time.

72. Examination of the liquidated damages calculation identifies that it was anticipated

that the site supervisory team would be involved on a part time basis for

approximately one day per week. It is considered that it would have been reasonable
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4)  RECOMMENDATIONS

A. The City Council anticipates further contracts where external funding will be the

predominant method of financing. For this reason the lessons learnt from this project

should be put into practice. The recommendations given below are intended to assist

in future contract arrangements.

B. From the outset there should be a council member nominated to “own” the project. In

addition a senior officer of the council should be nominated to be in overall control of

the project. The contract should require the contractor to nominate a senior

employee (such as a director) to be personally responsible for the project. The three

people nominated should be required to meet on a regular basis (say monthly) with

the contract administrator and with other key members of the project staff in

attendance, as and when required. The purpose of the meeting should be:

a) To monitor progress of the project and agree measures to ensure that avoidable

delays do not occur.

b) To review the financial aspects of the project and in particular identify any

potential unforeseen or additional costs.

To this end particular emphasis should be placed on the contractor producing the

progress records, programming etc. required by the contract so that meaningful

discussion and decision making can be achieved.

C. A preferred contractor should be appointed at an early stage in the development of

the contract who should be an integral part of the construction team.

D. Negotiations should be held at a high level with the external funding agency to try to

obtain flexibility with regard to funding such that if additional costs are incurred, that

are not the contractor’s liability, then these are reimbursed by the funding agency as

part of the overall grant.
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Robert A. Harrison, BSc, MSc, LLB, CEng, MICE, FCIArb

Construction Contracts Consultant, Arbitrator and Adjudicator


